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I c o n g r a t u l a t e each of you who today w i l l become 
a graduate of t h i s outstanding U n i v e r s i t y . I am proud t o have 
r e c e i v e d my own graduate and undergraduate degrees from Ohio 
S t a t e . Whether you are today marking the grant of your f i r s t 
c o l l e g e degree or the r e c e i p t of graduate or p r o f e s s i o n a l 
l e t t e r s , t h i s graduation ceremony c e l e b r a t e s a t u r n i n g p o i n t 
i n your l i f e . I t i s a r i t e of passage which e n t i t l e s you to 
a new and important standing i n our s o c i e t y . We welcome you 
and d e l i g h t i n s h a r i n g your joy of success. Today i s both a 
day of c e l e b r a t i o n and a f i t t i n g o ccasion f o r each of you t o 
examine the course of your l i v e s . U n f o r t u n a t e l y , i t i s a l s o 
a t r a d i t i o n a l time f o r graduation speakers to t e s t one f i n a l 
time the patience i n s t i l l e d by u n t o l d numbers of l e c t u r e s of 
50 minutes d u r a t i o n . I s h a l l endeavor not t o overstay your 
very k i n d welcome. 
F i r s t , l e t me take the l i b e r t y t o speak on be h a l f 
of a l l o f today's graduates, and t o thank a l l of you who have 
given i n s p i r a t i o n , time, guidance, money, pa t i e n c e , i n s t r u c -
t i o n , and l o v e . Nobody goes anywhere i n today's world without 
a l o t of h e l p . 
I suppose t h a t a l l of us can i d e n t i f y a c e r t a i n day 
or days t h a t stand v i v i d l y i n our memory. December 7, 1941, 
i s a day I remember c l e a r l y . For those of us who l i v e d through 
i t , the q u e s t i o n , "Where were you on P e a r l Harbor Day?" con-
t i n u e s t o evoke v i v i d memories. The h o r r i b l e opening of a 
h o r r i b l e war i n the P a c i f i c . That afternoon my l a t e f a t h e r 
and I had been t o the r a c i a l l y segregated movie i n our home-
town, Urbana, Ohio, and we heard about P e a r l Harbor on the 
way home. Somehow I r e c a l l my thoughts: This war can't l a s t 
l ong; we can q u i c k l y defeat a small country i n the Far East. 
Our country i s the best i n the w o r l d — t h e country of Washington, 
J e f f e r s o n , L i n c o l n and Roosevelt, the land of the f r e e and the 
home of the brave. I was f o r the moment concerned about the 
war. My more long-term concern was whether Urbana c o u l d beat 
B e l l e f o n t a i n e i n b a s k e t b a l l t h a t year. We l o s t . 
Now, 38 years l a t e r , i n middle age w i t h a l l of i t s 
e l u s i v e j o y s , I have the honor of speaking at t h i s convocation. 
In the i n t e r v e n i n g years, the hometown theate r became i n t e -
g rated. World War I I was won, and Urbana has f a r e d e x c e p t i o n a l l y 
w e l l i n b a s k e t b a l l . Yet, the combined wisdom of a l l of h i s t o r y ' s 
prophets could not have f o r e t o l d t h a t I would be standing at 
t h i s podium t h i s day on the t h r e s h o l d of the 80's t o c e l e b r a t e 
your s u c c e s s f u l academic e f f o r t s . I am proud and honored t o 
be here. 
Having been fo r t u n a t e to have had an e x c e l l e n t 
education a t t h i s U n i v e r s i t y , an o p p o r t u n i t y f o r p r o f e s s i o n a l 
l e g a l and j u d i c i a l experience, wonderful f a m i l y and f r i e n d s , 
and an enormous amount of l u c k , I hold the o f f i c e of United 
States D i s t r i c t Judge: a p o s i t i o n of awesome power and 
sta g g e r i n g r e s p o n s i b i l i t y . 
I would l i k e t o speak b r i e f l y about the FEDERAL 
JUDICIARY AND SOCIAL CHANGE, and then make comments about 
the approaching 1980*s. Please hold i n mind t h a t I do not 
speak f o r the F e d e r a l J u d i c i a r y or any other judge. 
While p r e p a r i n g these remarks, I was reminded of 
a s t o r y t o l d about the l a t e Robert Benchley, well-known drama 
c r i t i c , e d i t o r o f the Harvard Lampoon, and a member of the 
famed Algonquin Roundtable. While a student at Harvard, 
Benchley came across a f i n a l examination question t h a t read: 
"Discuss the a r b i t r a t i o n of the i n t e r -
n a t i o n a l f i s h e r i e s problem given above i n 
r e s p e c t t o h a t c h e r i e s p r o t o c o l and t r a w l i n g  
procedures as i t a f f e c t s : 
(a) The p o i n t of view of the United S t a t e s ; 
(b) The p o i n t of view of Great B r i t a i n . 
Benchley answered w i t h a mixture of d i r e c t n e s s and evasion, 
s a y i n g : 
" I know nothing about the p o i n t of 
view of Great B r i t a i n i n the a r b i t r a t i o n 
of i n t e r n a t i o n a l f i s h e r i e s d i s p u t e s , and 
nothing about the p o i n t of view of the 
Unit e d S t a t e s ; t h e r e f o r e , I s h a l l d i s c u s s 
the q u e s t i o n from the p o i n t of view of 
the f i s h . " 
From t h a t p e r s p e c t i v e , you are forewarned t h a t we 
w i l l be swimming upstream f o r a w h i l e t h i s morning. 
Today, the Fed e r a l J u d i c i a r y — t h e T h i r d Branch of 
government, or i n Alexander Hamilton's words, the " l e a s t 
dangerous" b r a n c h — i s the subject of d e v a s t a t i n g c r i t i c i s m , 
and, l e s s o f t e n , aggrandizing p r a i s e . I t i s hazardous t o 
attempt an a p p r a i s a l of c i t i z e n p e r c e p t i o n of the j u d i c i a l 
system. Today's supporters are o f t e n tomorrow's c r i t i c s . 
Current m a j o r i t y a t t i t u d e s are f r e q u e n t l y tomorrow's d i s s e n t s . 
Oddly enough, many of today's hawks were yesterday's doves. 
C r i t i c i s m of j u d i c i a l decision-making r e g a r d i n g 
s o c i a l i s s u e s has taken many forms. 
As a t h r e s h o l d matter, the j u d i c i a r y has been 
accused of j u d i c i a l l y l e g i s l a t i n g : encroaching upon the 
l e g i s l a t i v e f u n c t i o n by l i b e r a l l y i n t e r p r e t i n g the C o n s t i t u t i o n 
so t h a t i t would not today be recognized by i t s framers. But 
i n an age which i t s e l f would not be recognized by the framers, 
t h e i r c r e a t i o n has had t o adapt apace. 
I t i s the f u n c t i o n of the j u d i c i a r y t o f a c i l i t a t e 
t h i s a d a p t a t i o n . As deTocqueville commented e a r l y on. 
Without f e d e r a l judges the C o n s t i -
t u t i o n would be a dead l e t t e r : the 
executive appeals t o them f o r a s s i s t a n c e 
a g a i n s t the encroachments of the l e g i s -
l a t u r e ; the l e g i s l a t u r e demands t h e i r 
p r o t e c t i o n a g a i n s t the a s s a u l t s of the 
e x e c u t i v e ; they defend the Union from 
the disobedience of the s t a t e s , the 
s t a t e s from the exaggerated claims of 
the Union, the p u b l i c i n t e r e s t a g a i n s t 
p r i v a t e i n t e r e s t s , 
and as Judge Renfrew has observed, e s p e c i a l l y today, the 
i n t e r e s t s o f p r i v a t e c i t i z e n s a g a i n s t the government. 
With i n c r e a s i n g frequency, we hear another form of 
c r i t i c i s m : C r i t i c s decry the f a c t t h a t the c o u r t s have not 
only d e c l a r e d c e r t a i n governmental a c t s u n c o n s t i t u t i o n a l , but 
have proceeded t o order remedies t h a t c a l l f o r massive s o c i a l 
r e s t r u c t u r i n g . For example, c o u r t s have ordered the a t t a i n -
ment of r a c i a l balance i n education; one man, one vote con-
cepts o f p o l i t i c a l r e p r e s e n t a t i o n i n l e g i s l a t i v e bodies; and 
the r e s t r u c t u r i n g of management of s t a t e p r i s o n s and h o s p i t a l s . 
These c o u r t remedies are viewed as j u d i c i a l 
u surpations of the power of other branches and are admittedly 
unpopular. Yet c i t i z e n s continue t o b r i n g these questions t o 
the j u d i c i a r y f o r r e s o l u t i o n . I t tends t o make one b e l i e v e 
Lord Deming's aphorism t h a t the judge must f i n d a s o l u t i o n 
f o r every problem, whereas the law p r o f e s s o r must f i n d a 
problem f o r every s o l u t i o n . 
The source o f the c o u r t s ' power to decide these 
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questions and order these remedies l i e s i n the o b l i g a t i o n t o 
apply the United States C o n s t i t u t i o n when c a l l e d upon t o do 
so. The source of the c o u r t s ' d i f f i c u l t i e s i n r e s o l v i n g these 
questions stems from the problems inher e n t i n implementing 
t h a t venerable document i n these complex times. 
One such area of d i f f i c u l t y i s the j u d i c i a l super-
v i s i o n of the desegregation of school d i s t r i c t s . I b e l i e v e 
as a matter of preference i t would have been more appropriate 
f o r another branch of government t o have t a c k l e d the problem 
of s c h o o l desegregation. Both the l e g i s l a t i v e and the executive 
branches have more e f f i c i e n t machinery to i n v e s t i g a t e problems 
and p r o v i d e s o l u t i o n s and remedies. Despite t h i s c a p a b i l i t y 
. tit 
from the days of Reconstruction u n t i l May 17, 1954, nothing ^ 
was done. L e f t alone, the problem simply would not go away. 
In a proper c a s e — t h e famous case of Brown v. Board of  
Education, decided t h a t d a y — t h e matter was brought before 
the c o u r t s , and the c o n s t i t u t i o n a l d e p r i v a t i o n s were l u c i d l y 
demons t r a t e d . 
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The j u d i c i a l remedy of mass reassignments o f 
c h i l d r e n i s , f o r some, a b i t t e r p i l l t o swallow. Given the 
best of a l l worlds, most of us would r a t h e r have our c h i l d r e n 
a t t e n d our neighborhood s c h o o l . Nonetheless, our law d i c -
t a t e s t h a t however important t h a t preference may be, an 
e f f e c t i v e remedy f o r a c o n s t i t u t i o n a l d e p r i v a t i o n i s even 
more important. As one who has l i v e d w i t h a sc h o o l desegre-
g a t i o n problem f o r a long time, I am convinced t h a t no one 
has been able t o suggest a way t o pr o v i d e a s o l u t i o n t h a t 
promises a t i m e l y remedy f o r a s o c i a l l y segregated school 
system and which s t i l l a l l ows students t o atte n d the school 
nearest t h e i r homes. 
So long as the j u d i c i a r y continues t o be summoned 
t o decide t h i s k i n d of q u e s t i o n , i t must be s e n s i t i v e t o 
the nature of these i s s u e s and e x e r c i s e i t s a u t h o r i t y w i t h 
moderation. We of the T h i r d Branch must always remember 
t h a t j u d i c i a l a u t h o r i t y should be used s p a r i n g l y . I t has 
been s a i d , and I f i r m l y b e l i e v e , t h a t the most r e s p o n s i b l e 
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use of power i s i t s r e s t r a i n t . Judges should p r e f e r the 
s c a l p e l t o the extremes of the meat axe or the bandaid. 
I n a d d i t i o n , we of the j u d i c i a r y must understand 
t h a t h i g h l y i n t e l l i g e n t , decent, r i g h t e o u s , and honorable 
persons may v i g o r o u s l y disagree w i t h our judgments, and we 
must p r o t e c t t h e i r r i g h t t o do so, as long as i t does not 
i n t e r f e r e w i t h the c o u r t s ' o r d e r s . 
Maybe, j u s t maybe, i n the 1980*s we of the T h i r d 
Branch can r e t u r n t o the l i t i g a t i o n of matters more 
t r a d i t i o n a l — s u i t s f o r personal i n j u r y and property damage, 
c o n t r a c t and commercial d i s p u t e s — a l l s u b j e c t s t h a t lawyers 
have s t u d i e d long and hard. I would welcome such a docket, 
but I can't foresee i t o c c u r r i n g i n the near f u t u r e . 
Modern-day cou r t s have become the forum f o r s o l v i n g 
problems h e r e t o f o r e s o l v e d through more i n f o r m a l and personal 
n e g o t i a t i o n . C e r t a i n l y , I could not have p r e d i c t e d when I 
was i n law school i n the e a r l y 50's t h a t i n 1979, a 28-year-
o l d man would sue h i s parents f o r m a l p r a c t i c e i n parenthood, 
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c l a i m i n g t h a t he would not be a drug a d d i c t i f he had been 
p r o p e r l y reared. 
Please remember c i t i z e n s b r i n g the l a w s u i t s t o 
c o u r t . The c u r r e n t l i t i g a t i o n e x p l o s i o n probably w i l l 
continue so long as we Americans are e i t h e r unable or un-
w i l l i n g t o f i n d a l t e r n a t e s o l u t i o n s t o provide p r o t e c t i o n 
f o r i n d i v i d u a l r i g h t s . F i n d i n g e f f e c t i v e a l t e r n a t i v e s w i l l 
r e q u i r e t h a t other b o d i e s — i n government: the l e g i s l a t u r e and 
the e x e c u t i v e ; elsewhere: p r i v a t e c o r p o r a t i o n s , community 
groups, c i v i c o r g a n i z a t i o n s , and e d u c a t i o n a l i n s t i t u t i o n s such  
as t h i s great u n i v e r s i t y — w i l l assume a g r e a t e r share of 
r e s p o n s i b i l i t y f o r s o l v i n g the problems t h a t today are sent 
t o the c o u r t s . 
In p a r t i c u l a r , t h i s w i l l mean a de-emphasis on the 
search f o r those persons who are a t f a u l t f o r s o c i a l i n j u s t i c e . 
Why not l e t the question of who caused s o c i a l i n j u s t i c e be 
subsumed by a d e d i c a t i o n t o i t s e l i m i n a t i o n wherever i t i s 
f o u n d — r e g a r d l e s s of who caused i t or why i t was done? 
12. 
I have great t r e p i d a t i o n about s t a t i n g my 
p r e d i c t i o n s f o r the 80's. My t r a c k record i n prophecy i s 
t e r r i b l e . I thought Dewey would defeat Truman, downtown 
Columbus was o v e r b u i l t , Baltimore would beat P i t t s b u r g h , 
and the Buckeyes would have a great season, f i n i s h i n g 9 & 2. 
However, I ' l l g i v e prophecy a t r y . 
Troublesome economic problems w i l l be compounded. 
I t i s apparent t h a t the next decade w i l l be a time of 
s c a r c i t y . The new challenge i s whether or not we can have 
a b e t t e r l i f e w i t h l e s s . Even the best e f f o r t s of our 
b r i g h t e s t and most dedicated s c i e n t i s t s and engineers cannot 
d e l i v e r i n e x h a u s t i b l e s u p p l i e s of a l l coveted resources. 
What P r e s i d e n t L i n c o l n s a i d regarding h i s momentous 
era i s t r u e today: 
"The dogmas of the q u i e t past are 
inadequate t o the stormy present. The 
occasion i s p i l e d high w i t h d i f f i c u l t y 
and we must r i s e t o the occasion; as 
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our core i s new—so we must t h i n k anew 
and a c t anew." 
Assuming f u t u r e s c a r c i t y , the best i n a l l of us 
i s demanded. I f the 70's have a c c u r a t e l y been l a b e l e d the 
"me decade," and t h a t l a b e l connotes a s w e l l of i n s e n s i t i v i t y 
to the b a s i c needs of o t h e r s , then p r o l i f e r a t i o n o f t h a t 
n o t i o n i n t o the 80's may s i g n a l d i s a s t e r . Our h i g h l y success-
f u l form of democratic c a p i t a l i s m r e q u i r e s i n d i v i d u a l 
m o t i v a t i o n , aggressiveness, and the establishment of l o f t y 
p e r s o n a l g o a l s . But s t r i k i n g a reasonable balance between 
personal^success and community concern w i l l be the c h a l l e n g e 
of the 8 0's. 
A key element i n t h a t balance must be the e l i m i n a t i o n 
of r a c i a l i n j u s t i c e . We have t r i e d years of s e g r e g a t i o n i n 
America. I t simply has not worked and never w i l l work. I t 
should be put t o r e s t . 
A r thur S c h l e s i n g e r w r i t e s : 
" R a c i a l j u s t i c e remains the great 
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u n f i n i s h e d business on our n a t i o n a l 
agenda. This generation has made 
s i g n i f i c a n t progress toward a genu-
i n e l y m u l t i r a c i a l s o c i e t y . But we 
s t i l l have much t o do, and we cannot 
r e s t where we are. Moreover, as i n -
c r e a s i n g energy costs and d e c l i n i n g 
p o p u l a t i o n threaten to slow the r a t e 
of economic growth, we w i l l not have 
the economic surplus t o l u b r i c a t e 
s o c i a l change. Our economy w i l l tend 
i n c r e a s i n g l y toward a zero-sum game, 
where one person's ga i n i s another 
person's l o s s ; and the r e s u l t can 
on l y be an alarming i n c r e a s e i n 
t e n s i o n between the c l a s s e s . " 
The recent record of America i n a c t i n g to e l i m i n a t e 
r a c i a l i n j u s t i c e has been commendable. I d i d not a n t i c i p a t e 
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such progress when I graduated from t h i s U n i v e r s i t y . I o f f e r 
thanks f o r and take p r i d e i n t h i s U n i v e r s i t y ' s commitment of 
human and f i n a n c i a l resources t o a t t r a c t and support m i n o r i t y 
students i n the graduate s c h o o l . I b e l i e v e t h i s U n i v e r s i t y 
leads the n a t i o n i n i t s success i n t h i s u n d e r t a k i n g — b u t the 
broader s t r u g g l e f o r r a c i a l j u s t i c e i s f a r from over. 
The problems which we face on the dawn of a new 
decade are too i n v o l v e d and m u l t i f a c e t e d t o lend themselves 
to any simple s o l u t i o n . C e r t a i n l y one of the fundamental aims 
of higher education would be thwarted were there present among 
you today any graduate who does not comprehend something of 
the enormous complexity of the problems f a c i n g t h i s country 
and humanity a t l a r g e today. Each of you i s now a r e c i p i e n t 
of a hi g h e r education obtained i n one of the most l i t e r a t e 
and i n f l u e n t i a l c o u n t r i e s on e a r t h . Each of you, I b e l i e v e , 
i s now charged w i t h the duty of b r i n g i n g the v o i c e o f reason 
and understanding t o the conduct of your d a i l y l i v e s and t o 
the e x e r c i s e of such power and i n f l u e n c e w i t h which you 
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s u r e l y w i l l be e n t r u s t e d . 
In your p u r s u i t of a c o l l e g e degree, each of you 
has been exposed t o a gre a t e r or l e s s e r extent t o t h a t 
panoply of h i s t o r i c a l , economic, and s o c i a l f o r c e s which 
comes t o bear i n v i r t u a l l y every human d i s p u t e . I t i s across 
the desks and drawing boards of you, the f o r m a l l y educated, 
t h a t many of these d i s p u t e s and problems w i l l pass. I f I 
can leave one thought w i t h you, t o take w i t h you, as you 
leave the arena today, I urge each of you t o r e s o l v e , i f you 
have not alr e a d y done so, t h a t you w i l l endeavor to devote 
p a r t o f your l e a r n i n g and t a l e n t t o r e c o g n i z i n g s o c i a l 
i n j u s t i c e and exposing i t ; and t o r e s t r a i n the tendency to 
f o l l o w the m a j o r i t y w i l l where i t works t o the detriment of 
i n d i v i d u a l r i g h t s . I t i s f o r us, the b e n e f i c i a r i e s of 
higher e d u c a t i o n , t o le a d the way i n a d r i v e t o e r a d i c a t e 
s o c i a l i n j u s t i c e s . 
We must not f o r g e t that the freedom of t h i s land 
i s a f r a n c h i s e which extends t o every l e v e l of s o c i e t y and 
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t o every human being i n i t . 
My message t o you i s t h a t j u s t as every c i t i z e n 
i s e n t i t l e d t o d r i n k from the f o u n t a i n of freedom, he o r 
she has a correspondent o b l i g a t i o n t o ensure t h a t the 
f o u n t a i n remains i n t a c t f o r the sustenance of a l l people. 
We owe t h i s t o o u r s e l v e s , and t o our c h i l d r e n . Not the 
l e a s t , we owe i t t o our alma mater. The Ohio State U n i v e r s i t y , 
which has produced generations of educators and l e a d e r s , and 
which w i l l continue t o do so i f you and I have enough good 
sense and good fortune t o make the r i g h t d e c i s i o n s i n the 
coming years. 
